Clerk\u27s Transcript on Appeal (Hunt-Wesson) by Morrison & Foerster
Digital Commons @ Georgia Law
Walter Hellerstein Papers Faculty Collections
1-1-1997
Clerk's Transcript on Appeal (Hunt-Wesson)
Morrison & Foerster
This Article is brought to you for free and open access by the Faculty Collections at Digital Commons @ Georgia Law. It has been accepted for
inclusion in Walter Hellerstein Papers by an authorized administrator of Digital Commons @ Georgia Law. Please share how you have benefited from
this access For more information, please contact tstriepe@uga.edu.
Recommended Citation
Morrison & Foerster, "Clerk's Transcript on Appeal (Hunt-Wesson)" (1997). Walter Hellerstein Papers. 8.
https://digitalcommons.law.uga.edu/hellerstein/8
COURT OF APPEAL 
FIRST APPELLATE DISTRICT 
HUNT-WESSON INC 
Plaintiff/Respondent 
vs 
FRANCHISE TAX BOARD 
Defendant/Appellant 
STATE OF CALIFORNIA 
CLERK'S TRANSCRIPT ON APPEAL 
AO 79969, Div 3 
SCN 976628 . 
FROM A JUDGMENT OF THE SUPERIOR COURT OF THE STATE 
OF CALIFORNIA, IN AND FOR 
THE CITY AND COUNTY OF SAN FRANCISCO 
APPEAL FILED ON 8/20/97 
HONORABLE RICHARD A. KRAMER, DEPT 17 
COUNSEL FOR APPELLANT 
DAVID LEW, D.A.G. 
OFFICE OF ATTORNEY GENERAL 
50 FREMONT ST 
STE 300 
S.F. CA 94105 
COUNSEL FOR RESPONDENT 
EDWIN P. ANTOLIN 
MORRISON & FOERSTER 
425 MARKET ST 
S.F. CA 94105 
I 
OCT 2 ~ 1997 
~-LF\;·;,.,vr. ;··. ~ · . .. .. ·. :!)5·_.;} 
gy · - -
2582p 
DOCUMENT 
CHRONOLOGICAL INDEX 
Hunt vs FTB et a1, #976628 
VERIFIED COMPLAINT FOR REFUND OF TAXES 
SUMMONS 
ANSWER OF FTB TO COMPLAINT 
STATUS & SETTING CONFERENCE STATEMENT 
STATUS CONFERENCE ORDER 
APPLICATION OF FRED 0. MARCUS TO APPEAR PRO HAC VICE 
CLERKS MINUTES 
ORDER RE APPLICATION OF FRED 0. MARCUS 
TO APPEAR AS COUNSEL PRO HAC VICE 
NOTICE OF CHANGE OF ADDRESS 
EX PARTE APPLICATION FOR ORDER EXCUSING ATTENDANCE 
OF PLTFF'S REPRESENTATIVE AT SETTLEMENT CONFERENCE 
CLERKS MINUTES 
JOINT WAIVER OF GROUND FOR JUDGE'S DISQUALIFICATION 
JOINT STIPULATION OF FACTS , 
4PLTFF'S POST-TRIAL OPENING BRIEF 
DEFT FRANCHISE TAX BOARD'S TRIAL BRIEF 
DEFT FRANCHISE TAX BORAD'S REPLY BRIEF 
PLTFF'S REPLY BRIEF TO DEFT'S TRIAL BRIEF 
CLERKS MINUTES 
SUPPLEMENTAL RESPONSE TO COURT'S INQUIRIES 
DATE FILED 
03-07-96 
05-22-96 
06-19-96 
06-28-96 
07-25-96 
10-10-96 
11-04-96 
11-13-96 
12-26-96 
01-07-97 
02-05-97 
02-06-97 
02-06-97 
02-14-97 
02-14-97 
03-13-97 
03-14-97 
03-24-97 
04-10-97 
PAGE 
01 
26 
28 
33 
36 
38 
43 
44 
46 
49 
52 
53 
55 
131 
158 
193 
218 
233 
234 
PLTFF HUNT-WESSON'S REQUEST FOR STATEMENT OF DECISION 04-10-97 243 
DEFT FRANCHISE TAX BOARD'S SUPPLEMENTAL TRIAL BRIEF 
DEFT FRANCHISE TAX BOARD'S REQUEST FOR STATEMENT 
OF DECISION FOLLOWING ADDITIONAL EVIDENCE 
CLERKS MINUTES 
SUPPLEMENT TO JOINT STIPULATION OF FACTS 
04-10-97 247 
04-10-97 263 
04-11-97 266 
04-ll-97 267 
Page 2 
DOCUMENT 
PROPOSED STATEMENT OF DECISION 
DEFT FTB'S OBJECTIONS TO PROPOSED STATEMENT 
OF DECISION & REQ. FOR HEARING ON OBJECTIONS 
JUDGMENT 
NOTICE OF ENTRY OF JUDGMENT 
NOTICE OF APPEAL 
APPELLANT'S NOTICE TO PREPARE REPORTERS 
& CLERKS TRANSCRIPTS ON APPEAL 
I 
DATE FILED PAGE 
06-06-97 278 
06-20-97 292 
06-23-97 298 
06-24-97 301 
08-20-97 308 
08-29-97 311 
6 
1 VERIFICATION 
2 
I am the ~: c e ~" £; J.._ t for the Plaintiff, HUNT-WESSON, INC., Formerly 3 
4 Known as Beatrice/Hunt-Wesson, a Successor by Merger with Beatrice Company, 
5 Formerly Known as CagSub, Inc., a Successor in Interest to Beatrice Companies, Inc., 
6 Formerly Known as Beatrice Foods Company, and I am authorized to make this 
7 Verification on behalf of said entity. 
8 I have read the foregoing Complaint and know the contents thereof. I am 
9 informed and believe that the information contained in said document is true, and on the 
10 ground I allege that the information stated therein is true. 
11 I declare under penalty of perjury under the laws of the State of California that 
12 
13 
the foregoing is true and correct. I I n ~~~ 11 ~ 
Executed this£ day of~. 1996, at ~·0 J U ~ 
14 
15 
16 
17 (Signature) 
18 
19 
20 
21 
22 
23 
I 
ORIGINAL 
2 
3 
4 
5 
6 
Charles J. Moll III (Bar No. 98872) 
Edwin P. Antolin (Bar No. 172599) 
Morrison & Foerster LLP 
345 California Street 
San Francisco, California 94104-267 5 
Telephone: (415) 677-7000 
Facsimile : (415) 677-7522 
Fred 0 . Marcus 
Horwood , Marcus & Braun 
333 West Wacker Drive- Suite 2800 
Chicago, Illinois 60606 
Telephone : (312) 606-3200 
Facsimile : (312) 606-3232 
Attorneys for Plaintiff 
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12 
13 
HUNT-WESSON, INC., Formerly Known as 
Beatrice/Hunt- Wesson, a Successor by 
Merger with Beatrice Company, Formerly 
Known as CagSub , Inc., a Successor in 
Interest to Beatrice Companies, Inc ., 
Formerly Known as Beatrice Food~,s;_9!PPa.ny 
.. . 
14 
15 
16 
COUNTY OF SAN FRANCISCO 
/ 
17 HUNT-WESSON, INC., Formerly Known 
as Beatrice/Hunt- Wesson, a Successor by 
18 Merger with Beatrice Comp.any, 
Formerly Known as CagSub, Inc ., a 
19 Successor in Interest to Beatrice 
Companies, Inc ., Formerly Known as 
20 Beatrice Foods Company, 
21 Plaintiff, 
22 v. 
23 FRANCHISE TAX BOARD , an Agency 
of the State of California, 
24 
25 
26 
27 
28 
Defendant. 
Plaintiff complains and alleges as follows : 
sf-76531 
.I 
No976628 
VERIFIED COMPLAINT 
FOR REFUND OF TAXES 
Date: 
Time: 
1. Plaintiff, Hunt- Wesson, Inc., Formerly Known as Beatrice/ Hunt-
2 Wesson, a Successor by Merger with Beatrice Company, Formerly Known as 
3 CagSub , Inc., a Successor in Interest to Beatrice Companies, Inc . , Formerly Known 
4 as Beatrice Foods is, and at all relevant times was, a corporation organized and 
5 existing under the laws of Delaware, with its principal place of business in 
6 Fullerton , California . 
7 2. Defendant, Franchise Tax Board, is, and at all times mentioned herein 
8 was , an agency of the State of California empowered to assess and collect taxes 
9 under the California Revenue and Taxation Code, and to make refunds of 
10 overpayments of such taxes , with interest. 
I I 
I2 
I3 
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3 . Jurisdiction and venue for this action is vested in this Court under 
Sections I93 82 et seq . of the Revenue and Taxation Code and Section 40 I of the 
Code of Civil Procedure. 
4 . This is an action for refund of franchise taxes paid by Plaintiff under 
the provisions of the California Revenue and Taxation Code for the fiscal years 
ended February 28, I981 and February 28, 1982 ("the fiscal years in issue") . 
5 . Plaintiff filed timely California franchise tax returns with Defendant 
for the fiscal years in issue . 
6 . During the fiscal years in issue , Plaintiff incurred interest expense in 
the amounts set forth in Exhibit A, attached to this Complaint. All such interest 
expense was claimed as a deduction on Plaintiff's California franchise tax returns 
for the fiscal years in issue. 
7. During the fiscal years in issue , Plaintiff owned directly or indirectly 
certain non-unitary interest and dividend paying subsidiaries, each of which was 
incorporated under the laws of a state other than California or of a foreign country . 
8 . All of the interest expense claimed by Plaintiff as a deduction for the 
fiscal years in issue was paid on debt obligation incurred in the unitary business 
conducted by Plaintiff. 
2 
sf- 7 6531 
I 
3 
9 . The disallowance of Plaintiff's interest expense by Defendant was due 
2 entirely to th~ receipt by Plaintiff of interest and dividends from its non-unitary 
3 subsidiaries . 
4 10 . None of the interest or dividends from the non-unitary subsidiaries 
5 was subject to taxation by the State of California. 
6 11. On October 14, 1988 , Defendant issued an assessment for the fiscal 
7 years in issue to Plaintiff indicating the following deficiencies in franchise tax : 
8 
9 
10 
11 12. 
Fiscal Year Ended 
2/ 28 / 81 
2/ 28 / 82 
Total Deficiency 
Amount 
$592,685.00 
930,777.00 
$1 ,523,462.00 
Plaintiff paid the above deficiencies, and on May 19 , 1989 , Plaintiff 
12 filed a timely claim for refund for the fiscal years in issue . A copy of the Claim 
13 for Refund is attached to this Complaint as Exhibit B and is referred to and made a 
14 part of this Complaint as if set out fully in this paragraph . Plaintiff, by thi s 
15 reference , expressly realleges without repeating herein , each and every allegation 
16 made and fact stated in the Claim for Refund and the exhibits attached thereto . 
17 13 . On June 4, 1991, Defendant issued a Notice of Action on Pla intiff' s 
18 claim for refund denying Plaintiff' s refund in its entirety. 
19 14 . On August 30, 1991, Plaintiff timely filed an appeal of Defendant ' s 
20 Notice of Action with the California State Board of Equalization ("SBE"). 
21 15 . On August 23, 1995, Plaintiff and Defendant entered into a stipulation 
22 before the SBE that for the fiscal years ended February 29 , 1980 , February 28 , 
23 1981 and February 28 , 1982 , Plaintiff overpaid franchise tax in the amounts of 
24 $3 ,456 .00 , $4,565 .00 and $4,293.00 , respectively. Plaintiff and Defendant further 
25 stipulated that the above amounts , plus interest allowed by law , be applied first to 
26 reduce any amounts Plaintiff owed under the Bank and Corporation Tax Law and 
2 7 the balance be refunded to Plaintiff. Further , because the SBE lacks jurisdiction to 
28 determine the constitutionality of California Revenue & Taxation Code provision s, 
3 
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Plaintiff and Defendant stipulated that the appeal filed by Plaintiff with the SBE 
on August 30, I99I be dismissed by the SBE without prejudice . 
I6 . Thereafter, on December I2, 1995, Defendant issued a Notice of 
Action on Cancellation , Credit, or Refund (attached as Exhibit C) granting 
Plaintiff certain refunds for the fiscal years in issue to the extent agreed in the 
August 23, 1995 stipulation and denying the remainder of Plaintiff's claim for 
refund . 
17 . Plaintiff has exhausted all necessary administrative remedies and has 
timely filed this suit for refund pursuant to Revenue and Taxation Code Sections 
I9382 et seq . 
18. All of the non-unitary interest and dividends were immune from 
taxation by the State of California by reason of the United States Constitution, 
ASARCO, Inc . v . Idaho State Tax Comm'n, 458 U.S. 307,102 S . Ct. 3103 (1982); 
F. W. Woolworth Co . v. Tax . & Rev. Dept . , 45 8 U.S. 3 54, 102 S . Ct. 3128 (1982) . 
19 . None of the disallowed interest expense was economically related to 
the non-unitary interest or dividends. 
20. All of the non-unitary interest and dividends received by Plaintiff 
constituted non-unitary income . 
2I . The arbitrary limitation of Plaintiff's interest expense deduction by 
the amount of non-unitary interest and dividends constitutionally immune from 
taxation by the State of California results in a dollar-for-dollar indirect taxation of 
such constitutionally immune income. 
22 . Defendant erred under the California Revenue &Taxation Code in 
failing to grant the claim for refund in part, plus interest thereon, because the 
application of the "interest offset" provision under California Revenue & Taxation 
Code Section 24344 violates the California Constitution and the United States 
Constitution, including , but not limited to: ( 1) the Due Process and Equal 
Protection Clauses of the Fourteenth Amendment of the United States Constitution , 
4 
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(2) the Commerce Clause (Article I , Section 8) of the United States Constitution , 
2 and (3) the Due Process and Equal Protection Clauses (Article I , Section 7) of the 
3 California Constitution. 
4 WHEREFORE, Plaintiff prays for judgment as follows: 
5 1. For a refund of taxes paid in the amount of $I ,523 ,462 , less the 
6 amount of tax refunded to Plaintiff pursuant to the Notice of Action on 
7 Cancellation, Credit, or Refund dated December I2, I995; 
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2. 
3. 
4 . 
For interest on these amounts as provided by law; 
For attorney's fees and costs of suit as provided by law; and 
For such other and further relief as this Court may deem appropriate . 
Dated: March h.,_, I996 
sf-7653 1 
I 
Charles J . Moll III 
Edwin P . Antol in 
Morrison & Foerster LLP 
Fred 0. Marcus 
Horwood, Marcus & Braun 
5 
Attorneys for Plaintiff 
HUNT-WESSON , INC ., Formerly 
Known as Beatrice/Hunt- Wesson , a 
Successor by Merger with Beatrice 
Company , Formerly Known as CagSub , 
Inc ., a Successor in Interest to Beatrice 
Companies, Inc ., Formerly Known as 
Beatrice Foods Company 
.. 
7 
EXHIBIT A 
.I 
g 
INTEREST OFFSET SCHEDULE* 
BEAIRICE CQM~ANY FYE FYE FYE 
2/29/80 2/28/81 2/28/82 
Total Interest Expense 80,490,469 55,101,503 137,413 ,162 
Less: Unitary Interest Income 10,217,578 21,389,332 83 ,920,105 
(A) BALANCE 70,272,891 33 ,712,171 53 ,493 ,057 
Non-Unitary Interest and Dividend 
Income 26,718,620 29,482,367 19,022,617 
(B) NET EXCLUDED INCOME 26,718,620 29,482,367 19,022,617 
INTEREST OFFSET (LESSER 
OF AORB) 26,718,620 29,482,367 19,022,617 
* The figures contained in this schedule are per the audit report and are not in dispute. 
sf-82974 
I 
EXHIBIT B 
I 

EXHIBIT 8 
I 
INTEREST OFFSET SCHEDULE* 
BEATRICE CQM£ANY FYE FYE FYE 
2/29/80 2/28/81 2/28/82 
Total Interest Expense 80,490,469 55,101,503 137,413,162 
Less: Unitary Interest Income 10,217,578 21,389,332 83,920,105 
(A) BALANCE 70,272,891 33,712,171 53 ,493,057 
Non-Unitary Interest and Dividend 
Income 26,718,620 29,482,367 19,022,617 
(B) NET EXCLUDED INCOME 26,718,620 29,482,367 19,022,617 
INTEREST OFFSET (LESSER 
OF AORB) 26,718,620 29,482,367 19,022,617 
* The figures contained in this schedule are per the audit report and are not in dispute. 
sf-82974 
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1 II 
DECLARATION OF SERVICE BY MAIL 
i. 
., 
I~ 
!I C~ t:f' "!..Tame: 
·' 
II 
Hunt- Wesson, Inc., Formerly Known as Beatrice/Hunt-Wesson, a 
Successor by Merger with Beatrice Company, Formerly Known as 
CagSub, Inc., a Successor in Interest to Beatrice Companies, Inc., 
Formerly Known as Beatrice Foods Company vs Franchise Tax Board, 
an Agency of the State of California 
5 Case No.: 976628 
6 I declare : 
7 I am employed in the Office of the Attorney General, which is the office of a member of the 
Bar of this Court at which member's direction this service is made. I am familiar with the 
8 husiuess prlctice at the Office of the Attorney General for collection and processing of 
correspondence for mailing with the United States Postal Service. In accordance with that 
9 practice, correspondence placed in the internal mail collection system at the Office of the 
. Attorney General is deposited with the United States Postal Service that same day in the 
10 ordinary course of business. 
11 On August 29, 1997, I placed the attached 
12 
l3 
14 
APPELLANT'S NOTICE TO PREPARE REPORTER'S 
AND CLERK'S TRANSCRIPTS ON APPEAL 
15 in the internal mail collection system at the Office of the Attorney General, 50 Fremont 
Street, Suite 300, San Francisco, California 94105-2239, for deposit in the United States 
16 Postal Service that same day in the ordinary course of business, in a sealed envelope, postage 
fully pc-stpaid, addressed as follows: 
17 
18 Edwin P. Antolin, Esq. 
MORRISON. & FOERSTER LLP 
19 . 425 M<~.rket Street 
San Francisco, California 94105-2482 
20 
Iren~ Burns, 0Jurt Reporter 
21 San ::rancisco Superior Court 
633 Folsom Street, Department 27 
22 San Fran.-;isco, California 94107 
23 
I dechre under penalty of perjury the foregoing is true a!.1d correct and that this declaration 
24 was e ~· ec1Jted on August 29. 1997 at San Francisco, CaEfornia. 
2. :5 
26 I! 
... , 1--· W!\~--i.::ACf:. .. GREENE ___ _ 
Cl'~arn.:) 
II DSM 1 SF 
,, 
I 
(;.)cUe~ 
(Signature) 
(6/95) 
